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A number of states have enacted legislation allowing self-settled asset protection trusts. This

article analyzes the role of these trusts in an integrated estate plan, and

compares them to offshore asset protection trusts.
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Integrated Estate Planning
("IEP") may be defined as the mar-
riage of traditional estate planning
with lifetime asset protection plan-
ning. IEP necessarily extends far
beyond planning to minimize
estate tax and to avoid probate. In
fact, the asset protection planning
component of IEP has for some
clients become more important
than the customary tax and pro-
bate aspects.

Background

Integrated Estate Planning Trusts
("IEPTs") can be either domestic
or foreign trusts. While develop-
ments surrounding the use of

_domestic trusts for asset protection
purposes are significant and should
not be ignored but rather should
be encour~ged and taken advan-
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tage of, the use of foreign IEPTs

ultimately is more protective for
the following reasons:

1. Issues surrounding conflicts
of laws and choice of laws
often are definitively settled
in the foreign context but for
decades have been obscured
by policy considerations

retroactively applied with
judicial hindsight in the U.S.

2. There are no Full Faith and
Credit Clause issues in the
foreign context.

3. There are no Supremacy
Clause issues in the foreign
setting that otherwise might
alter the outcome if federal
bankruptcy law, federal tax
law, or federal securities laws

are at issue.
4. A myriad of asset protection

related issues, beyond the
threshold question of the
enforceability of self-settled
spendthrift provisions, often
are definitively and favorably
determined in the foreign
context but are left unaffected

when using domestic IEPTs.
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In 1997, Alaska's legislature
enacted landmark trust legisla-
tion that allows the enforceabili-
ty of spendthrift provisions in cer-

tain self-settled trusts. The term
"self-settled" in this context means
that the settlor is also a beneficia-
ry of the trust. Because most set-

tlors of trusts established with
asset protection goals want to
protect the assets but do not want
to relinquish benefiting from the
assets (at least to a limited degree),
self-settled trusts playa major
role in IEP. The IEPT can be
described as an "all perils" insur-
ance policy. If properly conceived,
designed and implemented, a self-
settled IEPT will protect the trust
assets in the event of any threat
that materializes, regardless of the
peril involved.

Most significantly, this Alaska
legislation permits the settlor to be
a discretionary beneficiary of the
trust he or she settles without nec-
essarily subjecting the trustees to
the claims of the settlor's creditors.
In support of this concept, this
Alaska legislation provides that

Alaska law will govern the valid-
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ity, construction, and administra-
tion of these self-settled trusts.

Shortly after the Alaska legis-
lation was adopted, the Delaware
legislature quickly followed suit,
and since the summer of 1997,
domestic trusts as asset protection
planning tools have become a pop-

ular topic.' On 5/25/99, Nevada's
governor signed Nevada's legisla-
tive entry into this arena, and I<it-
er the same year Rhode Island
enacted a statute.

There is a substantial diver-
gence of opinion as to the relia-
bility or efficacy of domestic trusts
under any of these states' statutes.
Moreover, some practitioners sug-
gest that an estate tax benefit can
be accomplished as well so that, by
satisfying certain conditions, the
assets in such trusts can escape
estate tax in the settlor's estate,
even though the settlor has a dis-
cretionary beneficial interest in
the trust. The main concern (dis-
cussed more below) is that if the
desired estate tax result is depen-
dent upon the asset protection
result (as the IRS has suggested is
the case), and if the asset protec-
tion aspects fail, then the estate
planner may be associated with an
impending disaster.

Spendthrift trusts in the U.S. that
are self-settled
Traditionally, U.S. domestic trusts
b,ave offered only low levels of
asset protection. If one establish-

,
See, e.g., Korn, "Northern Exposure," Finan-
cial Planning IAug. 1997); Asinof, "Protection
of Offshore Trusts Comes Onshore in Two
States," Wall Street Journal 17/23/971; Moore,
"Comments on AlaskalDelaware Trusts,"
All-ABA (9/251971; Engel, "Recent Statuto-
ry Developments in Asset Protection Trust

Law-A False Sense of Security?," Shore to
Shore, The Official Publication of the Offshore
Institute (Oct. 19971; Ravo, "The Offshore
Trust: A Shield Against Certain Swords." N.Y.
Times (7/20/971; and McMenamin, "Flimsy
Shelters," Forbes 19/81971.

2 E.g., Sligh v. First Nat'l Bank, 704 S2d 1020

(Miss. SCt., 1997\ {subsequently overridden
by legislationl.
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es an irrevocable trust for the ben-
efit of someone other than the set-
tlor, a spendthrift provision can
often shield the transferred assets
from the creditors of the non-set-
tlor trust beneficiaries. A spend-
thrift provision expressly pro-
hibits a beneficiary from
transferring, encumbering, or
pledging his beneficial interest in
the trust. Such a provision also typ-

ically expressly prohibits any cred-
itor of a beneficiary from attach-
ing, levying against, or seeking a
forced sale of the beneficiary's
beneficial interest.

Although there is some erosion
of this concept,2 generally spend-
thrift provisions are enforced by
U.S. courts when the debtor-ben-
eficiary is someone other than the
transferor of the sought-after
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